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■BRIEF 
SUBMITTEr  BY  TEE 
LEAGUE  FOR  SOCIAL  RECONSTRUCTION 
to  the 
ROYAL  COM^SSIOI.^  ON  DOMINION  PROiniNCIAL  REL/.TIONS 

J!Jie.Need  for  a  National  Pmpose 
1.  This  brief  will  not  attempt  to  oover  all  the  problems 
included  in  the  terms  of  reference  of  the  Commission.   It 
will  he  confined  to  the  consideration  of  certain  general 
ideas  and  principles  which  the  League  for  Social  'Reconstruc- 
tion believes  to  require  em.phasis  at  the  present  time. 
i3efore  any  reforms  can  be  proposed  in  Dominion-provincial 
relations  there  must  be  agreement  as  to  the  purpose  which  it 
is  desired  to  achieve  through  their  adoption,,    The  validity 
of  a  recommendation  can  only  be  tested  by  reference  to  the 
object  in  view;  evtry  suggested  change,  whetht.r  in  the  inci- 
dence of  taxation,  thv.  burden  of  debt,  or  the  distribution  of 
powers  under  tho  ii.  N.  i^ ,  Act,  imx'iibS  a  conscious  selection 
of  thu  road  along  which  thb  Dominion  is  expected  to  travel  in 
tho  future,  and  a  willingness  to  choose  between  competing  al- 
ternatives.   To  usu  a  current  term,  thure  j.s  an  "ideological" 
implication  in  the  work  of  the  OomTiiissionc    Thu  League  for 
Social  Reconstruction  wishes  to  discuss  the  nature  of  the 
social  and  political  aims  appropriate  to  Canada  at  the  present 
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time,    and   to   recommend   certain  reforms   and    constitutional 
changes   ^?''hich  ^-'ili   enable   these   aims    to   be  more   fully  real- 
ized than   is    possible   under   existing    conditions « 

2.  The    last   occasion  on  which  Canadians  discussed  their 

social  philosophy  preparatory  to  constitutional  changes  was 
in  the  troubled  years  preceding  the  adoption  of  the  airitish 
North  America  Act   of   1867.  The  records  of    those  discussiong, 

as   well  as    the  text   of   the  Act    itself,    reveal   very  clearly  the 
purposes   for    which  the    larger   political   organization,    the   pres- 
ent  Dominion  of  Canada,    was    created,    and  the    -principles   on 
which   it    was    expected   to  operate.        It   is  worth  while   recalling 
those   purposes   and   principles    toda3^o        In  many  respects   they 
will   oe   found   to    oe  more  suited  to  the  needs   of   the  present 
than   is   currently  thought  to   oe  the   case    oy  people  who   have 
not   read  the    original  documents. 

The   Concept   of  National   Purpose    in  1867 
S.  The   national  purposes   agreed  uToon   in   1867  may  be   des- 

cribed as   follows: 

i.      The   union  of  British  North  America   in   a  single    fed- 
eral  state   under   the    Crown  of    ireat   Jritain. 

This    object  was    the   raison  d'etre   of  Confederation. 
The   preamble   to    the  Be    No    jr>o    Act   declares   that    "The   Provinces 
of  Canada,  Nova   Scotia   and  New  Brunswick  have   expressed  their 
Desire   to   be   federally  united   into   on<.    Dom.inion  under   "che 
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Crown   of    tht.   Unitt^d  Kingdom  of  Gruat  Britain  and   Ireland." 
Section   4  of  the  Act   states   that    on   thu   day   the  Act    is   pro- 
claimed thb    provinces    "shall   form  and   'oo   One   Dominion  under 
the    name    of   Canada".        Unity  replacud  the  former  provincial 
sovereignties,    which  were    thenceforth   restricted   to    a  portion 
only    of   their    original    field.         "A   new  nationality"    (the   phrase 
was  used   in   the    Speech   from  the   Throne    in  tho   Parliament   of 
Canada   in   1865)    and   a  new   country   was   being    created,    to  vi/old 
together    thu    parochial   loyalties   of  the    little    colonics    into 
a   larger    whole.        "Th*:.   st^ntim^nt    of  nationality*   -will  soon 
tako   root   among  us",    prophesied   the  Honourable   John  Rose. 

iio      The   preservation  of  the   parliamentary  system  of  gov- 
ernment   after  the   model   of    the   jritish    constitution. 

The  preamble  to  the  i) .  N.  A.  Act  declares  the  inten- 
tion to  provide  "a  constitution  similar  in  Principle  to  that 
of  the  United  Kingdom" ,  Resolutions  3  and  4  of  Quebec  speak 
of  following  "the  model  of  the  British  constitution",  and  of 
adm.ini&tering  the  Executive  Authority  according  to  its  "well 
understood  principles".  The  '.'/hole  B.  N »  A.  Act  is  impregnated 
with   the    ideas    of  representative   and   responsible    government. 

iii.    The   protection  of  minority   rights. 

This   object,    ever   present   to  the    Fathers   of   Confedera- 
tion,   was   achieved   by  a   number    of   pr'ovisions    in  the   B.N. A. Act 
of  which    the   principal   oneS   are    the   Sections    relating   to    the 
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uso  of  the  Fronoh  language,  (133),  tho  protection  of  donomina- 
tionai  schools  (93),  and  tho  guaranteed  representation  from 
Quobec  in  the  Dominion  Senate  and  House  of  Commons. 

iVo   The  creation  of  a  national  government  fully  empowered 
to  deal  with  essentially  national  problems  and  possessing  a 
residue  of  powor  over  matters  of  common  concern  to  all  the  ■ 
provinces. 

This  purpose  of  th^  Fathers  of  Confederation  has  been 

lost  sight  of  in  recent  ti-^os.   Yet  the  concept  of  the  national 
interest  as  something  ov^^rriding  local  or  sectional  interests 
was  Very  clt.ar  to  th^  framers  of  the  original  Act.   They  had 
beforu  them  the  spectacle  of  a  federal  state  (the  United  States 
of  America)  driven  to  civil  war  because  of  an  over -insistence 
on  the  rights  of  the  component  states,  and  they  were  determined 
that  no  such  fate  should  befall  the  liritish  North  American  Col- 
onies through  similar  constitutional  mistakes.   During  the 
Quebec  Conference  the  Honourable  Mr.  Coles  of  Prince  Edward 
Island  moved 

"that  the  Local  Legislatures  shall  have  power  to  make 
all  laws  not  given  by  this  Conference  to  tho  General 
Legislature  expressly." 

This  motion  was  unanimously  negatived  .   Everybody 

was  agreed  that  the  federal  Government  was  not  to  be  restricted 

to  specific  or  enumerated  pov.ers,  as  is  the  Congress  of  the 

Pope :  Conf  v^dv^ration  Documents  ,  p .  27  . 
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United.  otatbS,  Si3'  John  Macdonald  stattd  the  matter  with  great  ex- 

plicitness  in  the  Debates  on  the  'ciuebec  Resolutions.  He  said: 

"Ever  since  the  (Amt;rican)  Union  was  formed  the  difficulty 
of  vvhat  is  called  "State  Rights"  has  existed,  and  this  has 
had  much  to  do  in  uringing  on  the  present  unhappy  \'mT   in  the 
United  States.  They  commenced,  in  fact,  at  the  wrong  end. 
They  declared  by  thuir  constitution  that  each  state  was  a 
sovert^iti-nty  in  itself,  and  that  all  the  powers  incident  to  a 
soverei^.nty  oelongbd  to  each  state,  except  those  powers  which, 
by  the  Constitution,  w^re  conferred  upon  the  General  G-overn- 
ment  and  Congress.  Here  we  have  adopted  a  different  system. 
'.KG  have  strengthened  the  General  Government,  ^'ve  have  given 
the  Gont-xal  Legislature  all  the  gr^at  suojects  of  le^^.is- 
lation.  We  h8Ve  conferred  on  them,  not  only  specifically  and 
in  detail,  all  the  pov/^rs  which  are  inclement  to  sovereignty, 
out  we  have  expressly  dt^clared  that  all  suojects  of  general 
interest  not  distinctly  and  exclusively  conferred  npoh'-thG 
local  governments  end  local  legislatures,  shall  oe  conferred 
upon  the  Gt-neral  Governmient  and  Lcj^isleture .  -  '.Ve  have  thus 
avoided  that  great  source  of  weakness  vihich  has  been  the 
cause  of  the  disruption  of  the  United  States." 

Later  in  the  debate  he  came  08 ck  to  tho  point o  Speaking  of  the 

Dominion  residuary  clause  ('c^uebec  Resolutions  No.  29.  para.  =37) 

■ie  said: 

"This  is  precisely  the  provision  that  is  wanting  in  the  con- 
stitution of  the  United  States.  It  is  here  'Ghat  we  find  the 
weakness  in  the  American  s^.^btem  --  the  point  where  the 
American  Constitution  breaks  down.  (Hear, Hear.)  It  is  in 
itself  a  wise  end  necessar^^  provi^iono  ^e  thereby  strengthen 
the  Central  Parliament,  and  make  the  Confederation  one  people 
and  one  government,  inttoad  of  five  peo^^les  and  five  govern- 
•T^.ents ,  with  merely  a  point  of  authority  connecting  us  to  a 
lim_ited  and  insufficient  e:.tent."2 

This  interpretation  of  the  pur^oose  of  Confederation  comes, 

it  is  true,  from  the  man  who  would  have  preferred  a  legislative 

union.   Nevertheless  he  is  here  speaking  of  v\/hat  is  stated  expressly 

in  the  second  and  ^9th  of  the  Quebec  Resolutions.   Non-  ne,  whether 

■'-Debates  on  Confederation ,  p .  d^» 

^Ibido,  p.  41. 
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a  supporter   or   opponent  of   Conf od^ration,    took  a   difft^ront  view. 

Sir   Gcorgt.   Cartiur   point v^d  out   that 

"iqiucstions    of  comniorc^,    of    int oriic t ional   cornmunication 
and   all  matters   of   gunoral   intur^st,   viould  be    discussud 
and    dotorminud   in  thv.    General   Lugisiaturo.    ...   Undor 
thu   Foduration  systum  granting  to   tho  control   of   thu 
Gonural   Government   tbo  So    largu    ouL-stions    of   ti^nural 
intorost   in  wliich  thu  diffcrencus  of  racu   or  religion 
had  no   place,    it    could   not    Du    pretended  that   the   rights 
of   either  recu  or  religion  could  be   invaded  at  all."-'- 

Thc   Honourable  George  x^rovm  said: 

"For  all   d^^alings   mth   tho   Imperial   Government   and   for- 
eign countries  wo    ha^.ve  clothed  the    General   Government 
with  the   most    ample   pov-ers.        And   finally,    all  matters 
of   trade  and    commerce,    banking  and   currency,    and  all 
questions   common  to   the  whole    people,    we   have  vested 
fully  and    unrestrictedly   in  the   General   Government."^ 

D'Arcy  McGee,    after    pointing   out  that    in   former   Con- 
federacies   ther^    was    one   fatal   defect,    "the   Weakness    of   the 
Central  authority",    commends   tlie    Drinciple   of   federalism  as    the 
protector   of    liberty  because 

"local  affairs    are    left    to  be    dealt   with  by   local  bodies 
and  cannot  be   interfered  with  by  those   who  have   no   local 
interest   in  them,    while  matters   of  a    general    character 
are    left    exclusively   to  a  'general   government."^ 

The  Honourable  H.    L.    Langevin  said 

"The   Central   or  Federal   Parliament    will  have   the   control 
of  all  measures   of  a   general   character,    r.o   provided  by 
the   (qiuebec   ConfeTence;    but    all  matters    of    local  inter- 
est,   all   that    relrtes   to   the    affairs   ^nd   rights   of   the 
different   suctions   of   the   Confederacy,   will   be  reSeived 
for    the    control   of   the    local  parliaments  .""^ 

Debates    on  Confederation ,    pp .    55,    60. 

2 
Ibid. ,    p.    108. 

•^Ibid.  ,    pp.    144-145, 


%bid.  .    pp.    567-8. 
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Two   opponents    of   Conf  cdcrr  tion  spoku   in  the    sc.me  vein. 

The  Konourr-blo   L.   A.    Oliviur  protostud  thrt 

"Tho  powers    of    the   Fuderrl  Government   will  bu   in  reP. lity 
unlimited.        The    fo.ct    of  thu    enumurn.tion  of   thesu   thirty- 
seven  her.ds    doos    not    in  thu    ler.st   r^^strn.in  the   powor  of 
the   Fedorr.l  Govornmunt    from  logislr.ting    on  everything. 
The    exceptions   r.r^    few."l 

And   Honourr.blo  A.   A.    Dor  ion   decl-nred 

"The   Oonf  edorr.t  ion  I   r.dvocr.tud  was  c.   rer.l   Conf  edur-'^.tion, 
giving   th^    Ir.rgost   pow^^rs  to   the.   locr.l   governments,    r.nd 
merbly  a   delegated  authority   to    tho    General  Government    - 
in  thr  t  respect   differing    in  toto   from  the    one  now  pro- 
posed,   which   giveS   all    the   powers    to    the  Gentr^.l  Govern- 
ment  and  reserves   for    the    local   governments    the   smallest 
possible   amount   of    freedom  of   action. "2 

If   further  emphasis  were   needed,    it   is   to  be   found  in 

the    remarks   of   Lord  Carnarvon  and  Mr.   Adder  ley  in   the    Imperial 

Parliament.     A  portion  of   tho  former's   speech  was   incorporated 

by  Lord  Sankey    in  the   Aeronautics    caso ,    during  the   brief  period 

from   1952-55  v^/hen   the    Privy  Council   seemed  about   to   return   to 

the  original    intent   of   the   3.   N.   A.   Act.        Lord  Carnarvon  said: 

"The  real    object   we   have    in  view   is    to    give   the   central 
government    those  high   functions   -^nd  rlmost    sovereign 
powers   by  which   general  principles   and   uniformity  of 
legisja.  tion  may   be    secured   in  those   questions   that    are 
of  common  import  to  all  the    Provinces;    and  at    the  same 
time  to  retain  for    e-ch  province   so    ample   a  measure   of 
municipal   liberty   and  s  elf- g over nm.ent    as    will   allow   and 
indeed   compel  them  to   exercise • these    local  powers   which 
they  can  exercise  with  great    advantage   to  the    community. 
...    In   closing  my  ooservations   upon  the   distribution  of 
powers,    I    ought  to   point   out    that    just   as  the    authority 
of  the    Central  Parliament    will  prevail  whenever    it   may 
come    into   conflict   with  the    Local  Legislatures,    so    the 

^j^e bates    on  Confederation,    p,    176. 

Ibid. ,    p.    250.        Other    citations   might    De   given:    see    e.g.   Hon. 
E.P.Tache,    fat   p.    9),   Mr.    i^alt,    (at   p.    70),   Mr.    Scoble,    (at   p. 
911.). 
•^HanSTTd,    Vol.    185,    Col.    565-566. 
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residue   of    logisl^^t  ion,    if    'ny,    unprovided  for    in  the 
specific   clr.ssif ic^^tion  ^-hich   I    h^Vo   oxpl-^in^d,    ^^dll 
"bo long  to  tho    Control  body.        It   mil  bo  socn,    under 
the    91st   clruso,    thc.t    xhe   cl~.ssif  ic~  tion  is    not   in- 
tended  'to   restrict   the    generality'    of  the   pov^rs 
previoi:isly  given  to   the    centr- 1  p-.r  li^.ment  ,   r  nd  thrt 
those  powers   extend  to    ^11   lr.v;s  made    'for    the  per-ot, 
order,   r,  nd    good   govornm^nt'    of  the   Gonf  ederr.t  ion, 
t^rms  which,    recording  to    all  precedents,    will,    I 
understand,   carry   with  them  an  -^mple   me-^.sure   of   legis- 
lative  authority." 

The    best   constitutional   students   and   authorities    in 
Canada  have  always   accepted   this    concept    of  Confederation. 
Clement-^,    LefroyS,   Kennedy"^,    Bourinot    ,    H.A.Smith^,    -.nd   others 
will  be   found   in  support    of  the    view    th' t  matters    of   national 
concern  are   -  or    should   be   -  within   federal  jurisdiction  by 
the  terms   of   the    1867  agreement.        V/hen  the   B.  N.   A.  Act    is   read 
in  the    light   of   that   agreement   it    assumes  a   character   very   diff- 
erent  from  that    given   it   by  the  now  -nrevailing    judicial   inter- 
pretation.       Canada  was   to   be  a   Federation,    but    the    central 
government   was    to    keep  a   firm  hand  upon  the    local   authorities   to 
see   that  the   national   interests   were   protected.        The   Fathers   of 
Confederation  tried  to  develop  the    sentiment  of   unity  by  placing 
the    national    government    in   charge   of   what   were   at    that    time   the 
most   important    and  vital   functions,    and   fiivLnp;   it   a   supervisory 
^Canadian   Constitution,    3rd   ed.    pp.448,    473. 

^Canada's   Federal  System,    p.    lo3. 

3 
The   Constitution   of   Canada,    p»    4^8. 

^Manual   of   the    Constitutional   History  of   Canada,    (1901)    p.    80. 

5 

Canadian  Bar  Review,  Vol.  lY,  p.  438.   See  also  address  by  C.  H. 

Cahan,  K.C.,  before  Toronto  Canadian  Club,  oept.  15,  1937. 
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power  over  the    provinces    into   the   bargain.      Hence  the   Dominion 
vias    given   control  over  the   regulation  of   trade  and.   commerce, 
over   banking  and  currency,    over   shipping  and   navigation,    over 
interprovincial  railroads,    ferries  and   telegraphs    (highways   were 
not  mentioned  because  they  were  then  of    local   importance  onljr)  , 
over    patents   and    copyright,    over    the   criminal   law,    over    national 
defence  and   over   the    implementing  of  treaties    affecting  Canada: 
hence   too  the   Dominion  appoints   Senators    and    judges;    appoints, 
instructs   and   dismisses    lieutenant-governors •    and  may  veto   any 
piece   of   provincial   legislation.        So  too  the   Domini o/i  Pari^.iament 
may    lift   any  public   "work"   out    of  provincial    jurisdiction  by  a 
mere    declaration   that    it    is   for    the  general  advantage   of  Canada. 
The   concept    of  unity  was   uppermost    in  the   framing   of   the   B.N. A. 
Act;    federalism  was   admitted  by  way  of   necessity  and    onl-^^   in  a 

restricted  form. 

V.      A  progressive   development    tov.ard   the    legislative  unity 
of   Canada   in  matters    of   property  and    civil  rights,    in  all   the 
provinces   except   Q^uebec. 

This    is   another    object   of   Confederation  which  has   been 
forgotten.      The   B.N. A. Act   originally   gave   the   Dominion    juris- 
diction over   m.atters   of   national   concern,    but    left    the   provinces 
with   local   control  over    property  and   civil   rights.        Variations 
in  provincial    lav\/s   were   thus   anticipated.        The   Fathers    of   Con- 
federation looked   forward,    however,    to   a   diminution  of    even 
these   local   differences  and   to   a  progressive   increase   in  the 
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power  of  tiiu  fudorrl  p^;.rlicimcnt  over  such  m^tturs.   Section  94 

of  the  3.N.A.  Act  contr  ins  r.  provision  which  is  both  ingenious 

and  fr.rsighted.   It  provides  th^t  : 

"Notwithstr.nding  anything  in  this  Act,  the  Parliament  of 
Canada  may  -^ako  provision  for  the  Uniformity  of  all  or 
any  of  the  Laws  relative  to  Property  and  Civil  Rights  in 
Ontario,  Nova  Scotia,  and  New  lirunswick,  and  of  the  Pro- 
cedure of  all  or  any  of  the  Courts  in  those  Throo  Prov- 
inces, and  from  and  -ftor  tho'  passing  of  any  Act  in  that 
Behalf  the  Power  of  the  Parliament  of  Canada  to  make  Laws 
in  relation  to  any  Matter  comprised  in  any  such  Act  shall, 
notwithstanding  anything  in  this  Act,  be  unrestricted; 
but  any  Act  of  the  Parliament  of  Canada  making  Provision 
for  such  Uniformity  shall  not  have  effect  in  any  Province 
unless  and  until  it  is  adopted  and  enacted  as  Law  by  the 
Legislature  theroof^" 

Here  is,  in  effect,  a  method  of  increasing  the  existing  pov\/ers  of 
the  Dominion  Parliament  without  the  necessity  of  an  rjnendment  to 
the  Act;  it  is  a  method  by  which  the  provinces  (except  Q,uebec, 
whose  basic  law  is  French  in  origin)  may  ac'Guaily  surrender  their 
jurisdiction  by  adopting  tht;  Dominion  Act  prepared  for  that  pur- 
pose.  A  single  vote  in  a  Provincial  Legislature  would  be  suffic- 
ient, under  this  section,  to  subtract  for  th.  future  from  prov- 
incial powers  whatever  wr s  contained  in  the  Dominion  Act,  and  to 
hand  over  that  much  of  thoir  former  juri.^-di  ction.   Sir  John 
^/Iacdoncld  set  great  store  by  this  provision,  -nd  even  saw  it  ex- 
tending into  the  municipal  fluid;  ''it  was  understood",  he  said, 
"so  far  as  we  could  influence  the  future,  that  the  first  Act  of 
the  Confederate  Government  .should  be  to  procure  an  assimilation 
of  the  statutory  law  of  all  those  provinces,  which  has,  as  its 
root  and  foun_dajjx)n^the  j^omm  This  hope 

^i)  Debates  on  Confederation,  p..  41.   Section  94  is  referred  to 
also  at  ~p.'  "462'--S'b:y"'Mrr"Cejneron. 
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was  frustrated  by  the  turn  of  events,  but  it  is  indicativu  of 

tji^  national  thinking  animating  the  framurs  of  the  constitut- 

(1) 
ion.    The  creation  of  the  Canadian  Supreme  Court  in  1875  and 

the  denial  of  the  Appeal  as  of  right  from  its  decisions  to  the 
Privy  Council,  was  another  step  toward  the  attempted  unificat- 
ion of  Canadian  law.   We  know  that  the  phrase  "Property  and 

Civil  Rights"  had  a  very  much  narrower  meaning  formerly  than 

(2) 
it  has  today;  f   it  is  thert^fore  more  necessary  today  to  over- 
come the  differences  in  provincial  laws. 

4.  A  federal  state  with  an  especially  strong  central  govern- 
ment, recognizing  and  protecting  minority  rights  y^t  progress- 
ively moving  toward  greater  unity  —  such  was  thu  Dominion  of 
Canada  as  conceived  by  the  Canadian  statesman  of  1867.   Thu 
League  for  Social  Reconstruction  submits  that  their  ideas  are 
sound  even  under  the  conditions  of  the  present.   Confusion  and 
uncertainty  now  exist  in  Dominion-Provincial  reletions,  but 
they  are  not  due  to  weaknesses  in  the  constitutional  principl- 
es originally  adopted. 

Obstacles  to  Progress 

5.  Since  1867  a  num.ber  of  developments  have  conspired  to 
hamper  and  obstruct  the  achieve^.ent  of  the  purposes  of  Confed- 

(1)  A  beginning  was  made  in  1869  to  unify  provincial  laws. 
The  Hon.  J.H.Gray  vms   appointed  a  Commissioner  to  investigate 
the  subject  and  he  presented  a  report  Feb.  9th  1871.  (Sessional 
Papers ,  1871,  No.  16.  Cf.  Journals  of  the  House  of  Commons, 
1869,  pp.43,  186,  268;  1870~,  pp.  29,  108;  1871,  p.  SOT   ^or 
some  reason  the  whole  matter  was  dropped. 

(2)  See  the  history  of  the  phrase  as  traced  by  C.H.Cahan,  K.C. , 
in  the  speech  referred  to  above. 


-  12  - 

u  rat  ion.  Amo  11^,8 1  thoSu  nay  bo  notud 

^.   Tiio  rutontion  of  thu  cppbel  to  tht.  VTlvy   Council. 

rhis  hcs    Dot.n  largely  r^sponsiblv.  for  thu  substitution  of 
a  ti'.uor^tical,  inofficiunt  r.nd  loosu  English  conct.pt  of  fudural- 
ism  for  tht.  prc.ct icr  1 ,  be.lanGt.d  and  unified  Canadian  concuT)t  so 
ovidont  in  the  documents  quoted  .bovu^   This  statemunt  has  bo  en 
co?TFiented  on  frequently  by  Canadian  constitutionalists  and  sca^rce- 
ly  needs  olr  bor-:: tion  here.   Lest  so^o  "oeople  still  believe,  how- 
ever, that  the  Judicial  Committet.  perforir^s  a  pur<oly  "judicial" 
function,  and  merely  "interprets  the  statute",  we  would  quote  a 
passage  from  the  writings  of  the  late  Lord  Haldane,  possibly  the 
most  dominating  influence  in  Canadian  constitutional  history  after 
Sir  John  Macdonald.   It  comus  from  an  article  written  in  189  9  as 

a  tribute  to  the  work  of  Lord  vvatson,  who  just  died.   Lord  Haldane 

(1) 
(then  Mr.  Haldane)  said  of  the  deceased  jurist: 

"He  was  an  Imperial  judge  of  the  Very  first  order.   The 
function  of  such  a  judge,  sitting  in  the  supreme  tribunal 
of  ■  the  Umpire,  is  to  do  '-^^ore  than  decide  whr  t  abstract  and 
fam_iiiar  legal  conceptions  should  be  a^^plied  to  particular 
cases.   His  function  is  to  be  a  statesman  as  well  as  a 
jurist,  to  fill  in  the  gaps  which  Parliament  has  deliber- 
ately left  in  the  skeleton  constitutions  c nd  laws  that  it 
has  provided  for  the  British  Colonies  ,,-•,  >  .  .Lord 
Carnrrvon's  Confederation  Act  of  ib67,  which  had  given 
Separate  legislatures  and  executives  to  tht-  Provinces,  had 
by  no  means  completely  defined  the  relations  of  these 
legislatures  and  their  Lieut^-.nant -Governors  to  the 
Parliament  end  Govenor-Guneral  of  t ne  Dominion.   Two  views 
were  being  contt;nded  for.   The  one  wrs  thrt,  excepting  in 
such  caseS  as  were  specially  provided  for,  a  general 
principle  ought  to  be  recognized  which  would  tend  to  make 
the  Governm.ent  ^t  Ottawa  paramount,  and  the  Governments  of 
the  Provinces  subordinate.   The  other  was  thrt  of  federal- 
ism through  and  through,  in  executive  as  well  as  legislat- 
ive concerns,  V7henever  the  contrary  had  not  been  expressly 
said  by  the  Imperial  Parliajie_nt.^ JThe  .,Pr qv i n c i a  1  Gov e r n^^ 

(1)  Thu  Juridical  Review,  Vol.  11,  18^9,  pp.  279-280. 
Italics  ours. 
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ments  naturally  pressed  this  Ir. tter  view  very  strongly. 
The  Supreme  Court  of  GGnr.dri,  however,  which  hr.d  been 
estrblished  under  the  Confederation  Act,  and  was  origin- 
ally intended  by  all  parties  to  be  the  practically  final 
Court  of  appeal  for  Canada,  took  the  other  view..oLord 
Watson  made  tht  business  of  laying  down  the  new  law  that 
was  necessary  his  own.  He  completely  altered  the  tend- 
ency  of  the  decisions  of  the  Supreme  Court. . o  «In  a  series 
of  masterly  judgments  he  expounded  and  established  the 
real  constitution  of  Canada." 

Little  oo-^'^.ent  need  be  ma.de  on  this  passage,  except  to  point  out 
tha.  t  L«rd  Haldane  was  even  more  willing  to  "lay  down  new  law". 
The  conflict  between  Canadian  intentions  rnd  Privy  Council  inter- 
pretations is  likely  to  continue  so  long  as  thu  aDperl  continues. 
It  is  asking  too  much  of  a  court  which  professes  to  bu  staffed 
with  statesmen  as  xvell  as  Jurists,  to  oxp^ct  it  to  rufluct  in  its 
decisions  th^  spirit  and  aspirrtions  of  a  people  whom  it  neither 
lives  amongst  nor  understands.   If  this  commission  recommends 

amendments  to  the  B.N. A.  Act,  these  in  their  turn  may  be  frustrat- 

t 
ed  in  their  operation  by  subsequent  int erprer.tions . 

As  a  result  of  seventy  years  of  judicial  interpretation 
the  Dominion  Parliament  finds  itself  shorn  of  its  general  residuary 
powers,  except  on  occasions  of  national  calamity  greater  than  the 
world  crisis  of  19E9-35,  shorn  of  much  of  its  power  to  regulate 
trade  and  commerce,  shorn  of  a  great  part  of  its  power  to  implem- 
ent treaties,  and  almost  totally  incapoblo  of  providing  for  the 
masses  of  the  Canadian  population  that  protection  against  the 
national  evils  of  unemployment,  fluctuating  wage  and  price  levels, 
and  social  insecurity  which  is  being  increasingly  demanded  today. 
People  in  need  have  been  forced  to  look  to  the  provinces  for  help: 
the  provinces  in  their  turn  are  incapable  of  giving  it  in  adequate 
measure. 


.•:■  ;..rIo-:^-... 


f '1-      \/  I  '•;;. 


[  'ft'?"**'!'. 


:'     .i^;.^..^H 


ivr/rc 


y.:  -ib 


-  14  - 

ii '  Thu  decline  in  authority  of  the.  contr"^,  1  govurnmcnt  con- 
suQUdit  upon  tht.  reduction  of  its  It^g^  1  povv'crs  h^'.s  buun  foilowbd 
by  ":  gru^t  ruvivr.l  of  suctione.l  fouling  in  Cr.nr.d^..   There  is  no 
n^.tionrl  purpose  boing  fulfilled  by  the  fgderr.l  r-.-Qthoritics  which 
cr.n  evoke  en   overriding  and  unifying  patriotism.   It  has  been 
shov;n  thc.t  a  belief  in  Canada,  the  nation,  was  flowing  strongly  in 
the  minds  of  the  founders  of  this  Dominion.   That  spirit  weakened 
toward  the  end  of  the  19th  century;  provincial  rights  sentiment 
was  quite  strong  in  the  'SO's'  and  '90's'.-  The  abortive  inter- 
provincial  conference  of  18B7  declared  that  "the  preservation  of 
provincial  autonomy  is  essential  to  the  future  well-being  of 
Canada",  and  thr t  "if  such  autonomy  is  to  be  maintained,  it  has 
become  r. '^parent  thrt  the  constitutional  act  must  bo  revised  and 
emended";  ^mongst  the  proposed  amendments  were  the  abolition  of 
the  Dominion  power  of  disallowanc  v.  of  provincirl  laws  and  of 
appointrnv^nt  of  Senators.   With  tho  turn  of  the  century  a  new 
prosperity  produced  a  new  nationalism.   Sir  Wilfrid  Laurier, 
who  symbolized  completely  the  ide-  of  the  cooperation  of  the  two 
dominant  races  in  the  building  of  the  single  national  state,  set 
himself  at  the  head  of  a  great  movement  for  filling  up  the  ^Vest. 
Provincial  loyalties  were  once  more  pushed  into  the  shadow.   The 
Great  War  coming  at  the  end  of  this  movement  of  westward  expansion 
still  further  strengthened  national  feeling,  at  least  among  English 
Canadians,  because  once  r gain  the  national  government  was  doing 
the  really  important  things,  the  things  that  vitally  mattered  in 
the  eyes  of  c.very  citizen. 

Since  the  War  another  period  of  provinci-.lism  has  been 
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ovidc^nt.   Tho  fcoline  of  unity  fost.r.d  by  tho  w-.r  effort  con- 
tinued for  some  tim.;  it  wrs  stimulated  oy  the  development  of 
'  Dominion  status  in  the  intern.- tionr.l  fi.ld  ,^.nd  by  th.  he^-.ling 
Of  th.  more  extromo  r^.ci^  1  fe.lings  left  r.s  r  oonsequenco  of  the 
Conscription  Act  -nd  its  enforcement.   But  with  the  ending  of 
the  wnr  controls  the  govornment  c:t  Ottawr.  reverted  to  ?,   position 
of  compr,r-tivc  inactivity  in  domestic  c.f fairs.   Some  initir.tivG 
wr.s  shown  by  the  adoption  of  the  Bo^  rd  of  Commerce  Act,  the  sign- 
ing of  the  Vfoshington  Convention  on  the  8-hour  day,  the  opening 
of  employment  offices  and  the  a,:.sisting  of  technical  education, 
but  the  movement  soon  petered  out.   Tho  business  of  developing 
Canada  vrs  left  to  the  leaders  of  fin-.nco  -nd  industry;  the  prin- 
cipal dirv^ctive  of  Parliament  w- s  the  provision  of  t-'-riff  protection 
Th^^^_jfcariffL,__ilLStead  of  unifying  th^  country,   produced  legitim-^te 
Sectional  complaints,  for  it  was  not  designed  to  treat  and  did  not 
treat  all  sections  of  the  country  with  equal  fairness  and  consid- 
eration,  ^^hen  the  crash  came  in  19^9  and  the  false  sense  of  secur- 
i^ity  \ws    destroyed,  the  divisive  influences  in  the  Dominion  came 
promptly  to  the  fore,  and  have  until  now  frustrated  the  organiz- 
ation even  of  efficient  unemployment  relief  services.   Today,  for 
considerable  sections  of  the  Canadian  people,  Ottawa  h'S  become 

almost  the  seat  of  a  foreign  power  --  a  Geneva  amongst  a  group  of 

(1) 
sovereign  strtes. 

(1)  For  example,  the  Hon.  A.P.Paterson  is  reported  in  the  press  of 
Dec.  28,  1936  to  have  said  "In  *New  Brunswick  George  VI  was  pro- 
claimed King  of  Great  Britian  and  Ireland  and  of  this  province 
dependent  on  and  belonging  to  the  said  Kingdom... It  is  our  intent- 
ion to  teach  the  history  of  this  province  as  a  province  of  the 
United  Kingdom." 


1  J'X 


■  :    'U^-,C<:_MI'(\ 


.!  "ili..!. 


>>/J 


•r  ■??:{' I) 


x^iTx 


..:r  -CTL 


'.{  . ;. 


-  16  - 

iii.All  thG  whiio  th^  t  C^.nr.dir.n  nn.tionr.l  sentiment  h-s  bocn 
mooting  theso  obstr.cios,  tliu  Cr.n'^-dirn  coonomy  hr.s  been  moving 
ster.dily  in  the  direction  of  monopoly  control.   Outside  of  agricul- 
ture the  greater  pr.rt  of  our  economic  processes  is  directed  from 
Toronto  r.nd  Montreal .  and  large  sections  of  tlie  agricultural 
oommunity  are  dependent  on  monopoly  or  semi -monopoly  interests 
for  the  goods  they  must  buy  and  the  prices  at  which  they  must  sell 
to  domestic  markets.   The  nature  and  extent  of  the  grov^th  of 
monopoly  in  Canada  has  been  described  in  a  number  of  publications, 
of  which  we  mry  mention  the  Price  Spreads  Report  of  1955  and  certain 
sections  in  "Social  Planning  for  Canada",  published  by  the  League 
for  Social  Reconstruction  in  the  same  year.   The  effects  of  this 
trend  from  the  constitutional  point  of  view  are  most  serious.   It 
means  there  have  grown  up  in  Canada  new  centres  of  powo-r  and  auth- 
ority, not  part  of  the  formal  constitutional  structure  y^t  capable 
of  shaping  the  destinies  of  thv.  country  in  a  manner  that  parallels, 
if  it  does  not  indeud  exceed,  the  power  of  government.   The  price 
and  production  policy  of  grert  industrial  monopolies  vitally  affects 
employment  and  unemployment;  the  m-^.ss  buying  power  of  a  few  large 
processors  of  agricultural  produce,  the  interest  and  loan  policy 
of  a  few  banks  or  financial  houses  cr n  make  the  difference  between 
success  -^nd  failure  to  fatmers  all  over  the  country.   Over  a  per- 
iod of  time  economic  policies  decided  upon  by  boards  of  directors 
on  which  theru  is  no  consumer,  farmer,  or  labour  representation, 
determine,  the  direction  in  which  the  economy  grows. 

Monopoly  means,  in  addition  to  great  power  th-^.t  challenges 
government,  a  maldistribution  of  wealth.   In  the  year  1957,  when 
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public  roliuf  wcs  sti±l  buing  givun  to  closu  on  c.  million  Gr.nr.dir.ns 
and  thb  r(jc.l  v^luu  of  roliuf  payments  h^.d  bt^cn  reduced  by  rising 
prices,  when  the  worst  drought  in  the  history  of  Canada  had  struck 
tht;  pr^.iriti  provincus,  and  wage  r-^tos  in  many  industribS  were  still 

very  low,  Canadian  corporations  were  able  to  pay  the  biggest  divid- 

(1) 
ends  in  the  history  of  the  Dominion.   Through  this  corporate  con- 
trol over  thu  sources  of  w^^alth  in  Canada  a  disproportionate  share 
of  thu  total  national  income  can  be  and  is  aiDproprinted  to  thepay- 
ment  of  profit  to  capital  above  what  is  prid  as  wages  for  labour  or 
as  income  to  primr.ry  producers  in  the  form  of  prices  on  their  pro- 
ducts.  There  is  n  widespread  impression  that  the  average  Canadian 
is  comforatbly  off  and  a  property  owner.   i3ut  all  the  analyses  of 
the  distribution  of  income  and  property  in  Canada,  whether  they  be 
of  bank  deposits,  of  insurance  contracts,  of  income  tax  payments, 
of  the  ownership  of  homes  in  cities,  of  the  rate  of  growth  of  ten- 
ancy amongst  farmers,  combine  to  show  that  a  few  Canadians  are  very 
well  off  indeed  and  control  astonishly  large  amounts  of  property, 
and  the  vast  majority  of  the  puoplb  are  poorly  off  ^nd  own  a  very 
small  amount  of  debt-free  property.   The  Dominion  is  well  along  the 
road  that  leads  to  industrial  feudalism,  to  class  conflicts  -nd  to 
undemocratic  social  standards.   It  is  the  duty  of  governments  in 
Canada  to  remedy  these  evils  ^.nd  to  check  these  trends.   Th.  only 
governmc^nt  caipablo  of  attei^p^^^r  ^'^^-^  ^H  t.n  llv  important  task  is 
( 


§423,692,015  in  1937. 
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th.   fod.rr.l   government.     Thcr.    is    .   v.stud  interest   in  this   concon- 
trrted  wor.lth  which   only  r.   n^tion.cl   government    is   strong   enough  to 

control. 

6.      AtttT   two  gbnt^r^tions  of  nrtionai  life  u4or  thb  Confbder- 
r.tion  r.gracmont  it  c- n  be  seid  th-t  thret  of  the  original  five 
principr.l  objects  hr.ve  been  r.chieved;  one  is  alive  but  none  too 
secure;  whilo  two  have  been  frustrated,   The  union  of  Canada  under 
the  Crown  of  Great  Britain  remains,  and  the  rights  of  minorities 
are  accepted  as  a  basic  part  of  the  constitution,  even  though  the 
extent  of  those  rights  gives  rise  to  frequent  deb.-te.   Those  two 
objects  have  been  successful.   The  preservation  of  parlirmentary 
institutions  has  also  been  achieved,  but  democracy  as  a  way  of  life 
has  deteriorated  in  many  respects  in  Canada.   We  may  repeat  the 
reasons  for  this;  (1)  the  increasing  power  of  small  minorities  in 
control  of  money  and  the  press,  who  are  r.ble  to  influence  prrtios 
unduly  and  to  swing  elections,  (2)  the  increasing  maldistribution 
of  incomt>  and  property,  which  is  m^kin^  the  accident  of  birth 
more  and  more  important  in  the  life  of  the  individual  Canadian, 
(d)    the  gru-'t  disparitv  of  bargaining  power  between  capital  rnd 
labour,  due  to  the  more  rapid  incre-^se  of  centralized  control  on 
the  side  of  capital  than  on  the  side  of  labour. 

Of  the  remaining  two  purposes  which  the  Fathers  of  Confed- 
eration hoped  to  achieve,  one,  a  strong  central  government  with 
effective  residuary  power,  has  been  largely  frustrated,  and  the 
other,  the  progressive  unification  of  Canadian  law  in  the  coram^on- 
law  provinces,  has  been  totally  unfulfilled. 
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The    League  for   Social  Reconstruction  submits   again   that 
all  these   objectives   are  still   sound  for    the    Canada   of   today  and 
for   the    future,    and  urges   that    their   further   realization  be  used 
as   criteria   to  assist    in  the   selection  of  the    recommendations   of 
the   Commission. 

New  National  Purposes 
7.  It    is  not   sufficient,    ho'v-ever,    to   go   back  to    la67   for 

such  criteria,    important    though  we  believe    the  hiotorical  approach 
to  be.        A  great    increase    in    the    functions    of   government    has   taken 
place,   and    new  purposes    of   government    have   come   to    be  accepted  as 
legitim^ate.        These  new  pur-poses  must    find   constitutional   express- 
ion  just   as    did  the    old.        This  cannot   be   efficiently  provided 
for   without    constitutional  changes. 

What   are  the   new  objectives    which  Canadians    as  a  whole 
wish   to  achieve   through   governmental  action?        \^e  believe   there 
are   txi/o    of    outstanding   importance. 

'^  I.    The   first   is    the   provision  of   a  basic  minimum  of  social 
security   for    every   citizen.        This    is    recognized  as   a  primary 
duty  of   the    state    in  nearly  every  highly   industrialized   country 
today.        No  person  should   be    com^^elled  by  economic    necessity  to 
work  or    to   live  below  a   standard  fixed  by  public  policy.        Canada 
for    a  number    of  reasons   has   been  slower    to  accept   this  responsi- 
bility  than  have   Great   xiritain,   New  Zealand,    or  Australia,    yet 
we   believe   that    public    opinion  is    alive   to    the    nbed  and   is    ahead 
of   existing    social    legislation   on  the    subject.  We  maintain 
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furthbT  that    saeh  a   function  as   this    can  only  be  adequately  ful- 
filled by  the    federal    government.      It    is.  not    only    that    some   prov- 
inces  are   financially   incaprDle    of   providing   effective   social 
Security.        Unemployment    insurance,    minimum  vjages  ,    maximum  hours, 
and  similar  forms    of  protection  are    inextricably  related  to    in- 
ternational and  interprovincial  trade,    central   bank  policies, 
intorust   rates,    tariff    controls   and  othor   functions  nov:/    in  Dom- 
inion hands.        They  cannot    bo   placed   in  s^paratu  provincial   hands 
without    the    certainty  of  just    the    sort    of    confusion,    overlapping 
and    inefficiency  that   actually   exists    to   a    great    degree   in  Canada 
now.        It  may  be   stated   as   a    ^-.^neral  proposition   that,    in  a   free 
trade   area   such  as   Canada   is-"-,    tho   only   gov^rnmunt    capable   of   es- 
tablishing and  maintaining  a  basic  minimum  security   for    ov^ry 
Suction  of  tho    countrv   is    tho   ^ov^rnment    which  has    the    dominant 
economic   controls   within   its   pow^r .         This    supreme    economic 
authority   in  Canada,    despite    th^   Privy  Council,    is    still   the   Dom- 
inion  govv^rnment .  '■/hoever   controls    economic  policy  must 
control  social    legislation,    iy^ i^^^  • 

Vi/e  would   therefore   advocate    the    assumption  by   the   Domin- 
ion government,    through  the   necessary   constitutional   changes,    of 
responsibility  for  providing   a   permanent    system  of   social  security 
in  Canada.        There   is   a   national   interest    of  vast   importance   here 

^The    existing    interferences   with  interprovincial    free   trade   are 
not   yet    sufficiently   important    to   destroy  the   value    of   this 
generalization. 
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affecting  the  hody   politic  of  the  'dominion.    The  generation  of 
1867,  had  they  been  faced  with  the  choice,  would  not  have  hesi- 
tated to  ascribe  this  duty  to  the  "general  government "1;  we  of 
this  generation  should  think  in  a  like  fashion.   A  Department 
of  National  Welfare"^  should  he  created  at  Ottawa,  embracing  all 
the  duties  of  the  existing  departments  of  Labour,  Pensions,  and 
National  Health,  and  administering  the  federal  laws  relating  to 
unemployment  insurance  and  relief,  old  age  and  other  pensions, 
health  insurance,  wages  and  hours,  and  holidays  with  pay.   Crop 
insurance  for  the  farming  population  might  ivell  bo  included;  it 
is  a  hazard,  like  that  of  unemployment,  the  cost  of  insuring 
which  ought  to  be  spread  over  the  whole  economy. 

The  creation  of  a  National  7/olfare  Code  embracing  these 
provisions  v\/ould  immediately  achieve  thrue  objects  which  the  Com- 
mission must  have  in  view.    The  first  is  tht>  allc^viation  of  the 
financial  burdens  nov^  bearing  so  ^.^avilv  and  so  unevenly  on  the 
provinces  and  municipalities,  which  has  bt.un  thu  subject  of  so 
many  representations  before  this  Commissiono    The  second  is  the 
equalization  of  the  burdens  and  thu  bonefits  of  communal  lifu  in 


As  a  matter  of  fact,  a  government  v-'hich  included  five  Fathers  of 
Confederation  introduced  three  Dominion  Factory  bills,  in  1882-4, 
and  Sir  Alexander  Campboll,  Minister  of  Justice,  was  confident 
th^y  were  within  Dominion  jurisdiction.   (Senate  Debates  1882, 
pp.  367-370.) 

9 

It   is    significant   that   tho    Q,uoboC  Resolutions   talked  about    "Peace, 
VV  elf  a  re  and  Good  Government":    the   word   "Ordur"   was   substituted   for 
"V/ulfare"    in  the    final   dr^ft    of   the    ^.N.A.   Act. 
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Ganc.dr.   r.nd  tlio   distribution  of    the    nrtion-l    income   on  mor  o    equit- 
able   rnd    domocrr.tic   conditions.        At   present,    for    uxnmple,    a 
drou^t   may   drastically  reduce  tlio    living  standards   of   the   Vest 
at   the   same    time   as    an  artificially   iii^i   price   for   gold   or  base 
mfctals   raised  the    income    of  the    central   -provinces   to   unexpected 
heights.        Both   the    drought  and  the  minerals   are   of  national   con- 
cern.       The    West    did   not    (save    in  partial    -nd  remote   fashion) 
bring   on   its   drought,    and  the    central   -provinces    certainly   did   not 
plant  the  minerals   in  the    ground.      Th^^re    is    a  national   fairness 
in  balancing  thoSe   accidents    one   against   the    oth^r,    which   could 
be   done    in  a   re'-^.sonablo   dc^gree   through   the    system  of  national 
soci'".l    Services.        The   third   object   which   would   be   achieved  by  a 
National    Welfare   Code,    and    tho   most    important   in  our  view,    would 
be   thu  g^aater  unification  of  C'"nada,      If   th^    citizv^ns    learned  to    " 
look   to   Ottawa   for   these   vitally   important    protections,    if   they 
were   taught    to   realize   that    the   natural   wealth  of   this    country  is 
for   the    benefit   of    all  and  not    just    of  the    section  in  which  it   is 
first    exploited,    they  would  feel  a    loyalty  and   patriotism  toward 
the   Dominion  authorities  which  would  overcome  much  of  the  present 
provincialism.        The  federal   government    has  been  altogether    too 
willing  in  the  past   to    shirk  its    responsibilities  of   leadership 
and  to  refrain  from  making  use   even   of   the    powers   which   it  un- 
doubtedly  possesses.         The    slightest   hint  of  provincial   objection 
has   often   been   enough   to   prevent   any  action   at   all. 
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II.   The  second  of  tlie  new  functions  of  the  state  today  (see 
paragraph  7  above)  is  less  generally  accepted,  but  in  our  opinion 
is  of  the  greatest  importance.   It  ib  the  function  of  introducing 
the  controls  and  long  range  plans  necessary  to  maintain  economic 
stability,  to  elim.inate  unfair  ccnipetition  and  waste,  and  to  see 
that  natural  resources  are  developed  in  the  best  and  most  efficient 
manner.   A  National  '/elfare  Code  of  itself  is  not  enough.    The 
elimination  of  poverty  and  insecurity  altogether  by  long-range 
economic  planning  is  the  basic  task;  prevention  is  here  many  times 
better (and  far  cheaper)  than  cure.   Already  in  Canada  the  machin- 
ery for  introducing  needed  controls  is  being  built.   The  Bank  of 
Canada,  the  Tariff  Board,  the  Meat  Board,  the  Trade  and  Industry 
Commission,  the  Board  of  Rail/-;  ay  Commissioners,  and  similar  regu- 
latory bodies  are  steps  in  this  direction.   But  we  are  only  at 
the  beginning  of  this  movem.ent  ,  wliich  is  destined  to  carry  us 
further  and  further  in  the  direction  of  state  intervention  in 
economic  affairs  no  mattt,r  what  government  holds  office  at  Ottawa. 
If  such  intervention  is  to  be  efficient,  and  is  to  achieve  its  pur- 
pose, it  will  havb  to  oe  on  a  national  scale.   It  will  therefore 
have  to  bu  a  function  of  thb  Dominion  Parliament. 

Some  constitutional  changes  aro  necessary  to  maku  this 
possiblu.   Thu  BoNcAo  Act  expressly  givus  tho  Fcdt^ral  government 
the  "exclusive''  pov^ur  to  regulate  trade  and  comir^orce,  banking, 
currency,  interest,  and  interpr ovincial  communications,  jurisdic- 
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tion  ov.r  customs  and  oxcis.,  and  a  paramount  pow.r  ov^r  agricul- 
ture and  immigration,  thus  indicating  very  clearly  where  the 
Fathers  of  Confederation  intended  the  principal  economic  control 
to  be.   Judicial  interpretation  in  this  sphere  also,  however,  has 
amended  the  constitution  by  narrowing  the  Dominion  powers  and 
widening  provincial  powers.   The  regulation  of  trade  and  commerce 
within  a  province  is  now  held  to  be  part  of  the  provincial  power 
over  property  and  civil  rights.   The  Drovincial  povi/er  of  "direct 
taxation"  has  been  extended  so  as  to  include  sales  taxes  and  taxes 
on  consumption  which  have  a  very  definite  regulatory  effect  upon 
trade  v^hatever  their  purpose  may  be.  ^   Dominion  Marketing  Act, 
passed  in  the  midst  of  a  disastrous  collapse  of  agricultural  prices 
and  supported  by  special  co-operating  le,^iolation  in  every  pro- 
vince, has  been  declared  ultra  vires;  so  too  has  a  Dominion  Act 
dealing  with  industrial  disputes  though  the  greater  part  of  organ- 
ized labour  in  Canada  is  affiliated  to  national  or  international 
unions.   A  constitutional  authority  has  said  that  "It  is,  I  think, 
correct  to  say  that  in  no  single  case  has  the  Privy  Council  or 
Supreme  Court  upheld  Dominion  legislation  on  the  sole  ground  that 
it  was  within  its  authority  to  legislate  respecting  trade  and 
commerce."    Today  the  general  Dominion  power  over  internal  trade 
practices  seems  to  be  restricted  to  a  criminal  jurisdiction. 
Theoretically  a  power  to  control  intcrpr ovincial  trade  exists,  but 

jSrooke  Claxton,  in  Social  Reform  and  the  Constitution,  C.JoEoP.S* 
Aug.  1955,  p.  420. 
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is   so    vaguoly  d(.fin^d  as    to   b^  unserviceable.        A   forward-looking 
programme   of    economic   stabilization  would   r^st    insoc^jroly  on  this 
constitutional  base.        \^^   therefore  rocommend  that  amendments   bo 
introduced  which  will  restore    to   the   Dominion  its   power  to  make 
general    regulations  for   trade  and    comm..rce,    as    woll  as   pow^r  to 
enact  marketing    legislation  for   internal  as   wull   as    external  trade, 
8.  While   a   consideration  of   measures   to   stabilize   the    economy 

may  be   outside   the    terms    of   references  of   this  Commission,    we 
would  nevertheless   urge   that   the    present    financial  and   constitu- 
tional difficulties    in   Canada   are  so    intimately  bound  up  with 
economic  problems    as   to    be   inseparable   from  them.      The   "conflict" 
between  east   and   west,    of  which   so  much  ib    heard,    is    largely  the 
clash  of   interest  between   a   highly  protected   industrial  region  and 
an  unprotected   agricultural  region.      The    per    capita,   subsidies 
payments    established  by  th^   ii.N.Ac    Act   and   amendments    treat   all 
the    capita   as    equally  deserving    of   Dominion  support,    whether   they 
be   in  the   protected   industries   of   tht.    east   or  the   unprotected 
wheat  fields    of   the    west.        Actually  the    tariff   is    equivalent   to 
an  additional   Dominion   subsidy   to  the   east.        To    equalized   subsidy 
payments   there  must    be  an   approximate    equality  of  protection  to 
start  with:    this   can  be   effected   either   by  moving   toward   free 
trade   for   eastern  manufactures   or    toward  protection  for   western 
(and    eastern)    agricultural   prices.        We   suggest   that   the    latter 
road   is    the    one    which  should  be  travelled,    and   that   control  of 
marketing,    fixing   a  minimum  internal  Tsricu    for    Canadian   farmers 
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(just   r.s    tho  t-riff  .-nd  minimum  wr.go    Ir.vi/s    stabilize   the   v.orkors^ 
inoomc)    would   provide  r.    firm  --nd    just   br.sis   for  Dominion-provin- 
cirl   finr.ncir.l   relations.        NoW  Zor.lr.nd   has   shovwi  a   commondablo 
initirtivo    in  this  regard.        The    aim  should   bu,    not    to    transfer 
provincial  marketing    powers   to   the   Dominion,    but    to   place   Domin- 
ion powers  beyond  doubt.        Some  marketing  schemes,    such   as    those 
providing  for   the   distribution  of  milk  and    oth^r    commodities 
locally,    are  obviously  appropriate   for   provincial   control. 

Taxation 
9.  In  rcg'Td  to   ta^iation,    v«;e   feel  that   this  subject   also 

should   b^.   viewed  primarily   in  the    light   of    c^^rtain   principles. 
First,    taxation  is   properly  an   instrument   of   economic  policy. 
Like   the   tariff,    it    is    a  m^^ans   of   di  striout  ing   advantages   as 
between  industry   and   industry,    region   and   rugion,    class  and    class. 

Second,    it   effects   a   redistribution  of  wealth.        Complaints 
about    the    total   burden   of   taxation   in  Canada  must    not   be   taken  too 
seriously.        V/e   have  already  pointed  out    that   this  has   been  the 
most  profitable   year  the   security   holders  of   Canada  have   ever    en- 
joyed,   and   a    comparison  of   tax  schedules    in  Canada,  New  Zealand, 
and  Australia   vlll  show  that,    as   far    as    income   and   inheritance 
taxes  are   concerned,  moderately  well-to-do  and    wealthy  Canadians 
are  treated   comparatively   leniently.        vve   feel  there  should   be  a 
great    change   in  the    incidence   of  taxation.        Taxation  should  be 
progressive  rather  than  regressive;    it    should   be   on  wealth  rather 
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than   on  consumption.        Canadian  taxation  at   tiie  moment   is  predom- 
inantly regressive.        Not    twenty  per    cent   of   its   total  amount   in 
the   Dominion-provincial  field  can  be   described  as   being    levied  on 
those   best    able  to   pay;    in  England  about   45  per    cent   of   the   nation- 
al revenue    comes   from  income  and    inhbritance  taxes.        Sir   Edward 
Beatty  has    recently  said,    in  relation  to   Canada's    large   tax  bill; 

"It    is   altogether   a  mistake   to   suppose   that    the  income   tax 
or    the   inheritance  tax,    both  of    which  are    largely  paid  by 
the   wealthier  classes,    form  a    large   percentage   of   this 
huge   total.        The    bulk  comes    out   of  business   and   is  paid  by 
the    uditimate   consumer   of  practically  every   commodity  we 
buy,    and    no   one    uscap^s;    the  farmer    in  the   west   and  the 
office   clbrk  in  Nova  Scotia   each  makes   his  contribution  as 
also   dObS   the  man  who  works   at   a   trade."! 

This    state   of  affairs   should   be   remedied;    there   should   be 
considerable    increase    in   income   and    inheritance   taxes,    particularly 
in  the   middle   and  upper   brackets,    and  reduction  in  customs,    excise 
and  sales   taxes.        For   purposes   of   efficiency   a  bingle   federal 
collecting   agency  might   Woll  be    set  up   for   both   these    taxes,    with 
a   redistribution  to   the    provinces  on  an  agreed  basis.        Provinces 
should    be  treated  with   equal    consideration   in  the  redistribution, 
for  the    large   incomes  made   bv  a  resident    in   one   province  are   usu- 
ally made   through   operations   which  extend  throughout   the    country. 
The    earnings   of  the    Flin  Flon  mines   or   the  Nova   Scotia   steel  mills, 
for    example,   may   go   to   sv\/ell    the   taxable   income  or  the  estate   of  a 
resident   of   Quebec   or   Ontario,    which  provinces   have   no   special  moral 
right   to   this   taxation.        By   collecting  taxes   on  the   principle   of 
ability  to   pay,    and  by  spending  them  in   social    services    spread  over 
Montreal  Gazette:    Annual  Survey   for    1957. 
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the  whole  country  according  to  need,  something  will  be  done  to 
equalize  economic  benefits  and  burdens  throughout  Canada. 

It  is  often  argued  that  taxation  reduces  purchasing  power. 
"As  more  and  more  taxes  are  imDosed  by  governments,  less  and  less 
is  left  for  the  people  as  a  whole. "^    ^ut  the  proceeds  of  taxes 
are  paid  out  again  in  salaries,  interest  on  government  bonds,  etc. 
It  is  of  considerable  importance  that  about  35  per  cent  of  Domin- 
ion, and  over  half  of  provincial,  revenue  from  taxation  go  to  pay 
interest  charges.   In  other  words,  regressive  taxation  combined 
with  large  public  debts,  is  lowering  the  standard  of  living  of 
the  masses  of  Canadians  by  transferring  a  coniderable  part  of 
their  incomes  to  the  wealthy  holders  of  government  bonds. 

In  considering  vays  and  m^ans  of  implementing  government 
revenues  without  increasing  taxation  we  would  urge  the  adoption 
by  the  Dominion,  and  the  provinces,  of  thu  procedure  of  national- 
izing profitable  economic  enterprises  which  lend  themselves  to 
government  operation.   Already  in  Canada  the  provinces  depend  on 
the  proceeds  of  liquor  distribution  for  a  considerable  portion  of 
their  revenues.    Liquor  production  would  be  a  continuous  sour- ce 
of  profit  also  as  a  state  monopoly.  Many  provinces  and  municipal- 
ities operate  hydro  stations  successfully;  public  ownership  could 
be  extended  hure.    In  Sweden,  tht.  state  tobacco  monopoly  is  highly 
profitable;  ruvuiations  buforu  the  Price  Spreads  Committee  a  few 
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yuGrs   ago   showed  that   tliLro   arc   lere,*-  profits   to  bu  ^adu  out 
of  tobacco   in  Canada.      Undt.r    a   Dominion  T^onopolv   thoSu   could 
b^  us^d   to   financo    ._ovorn^.unt   Soxvicus.      iormuriy,    in  IJngiish 
consti  butionai  liistorT,    tlit-  Kin^  was    oxpoctv^d   to    "iivo   on  his 
own";    to-day  wc>    can  r-o-introduco   thu   id^a   if  v;^   pro^.otc   statt:- 
bntt^rprisc   in  proiitabiu   fxolds   of    ocono^^ic   activity. 

Public   Dubt 
10.  For   the   purposu   of   r-^ducin^  tho   pr^.SL.nt   hir_ai   cost   of 

financing    the    public   dubt,    and   thus    fr-c^.  in-    future   national 
incomo   for   ^^.otl   productive    enterprises,    th^ri.    are    three  ^.casures 
to   which  "luch  riorc   attention   should    be    given  than  hitherto: 
(1)    an   organised  plan   of   debt    reduction   on  th^  i^ustralian  ^odel, 
(^/   a   special   profits   ta:c   fo^    tha   purpose   of  reducing  public 
deot,    for   \';''.ich  the   ti^^.e   was   n^ver   'noro   aT^ipropriate   than  noiw, 

id)    a   Dejt  Rede^.ption   lev-^    e.fttr   the   manner    of  the   suggestion 

(1) 

put   forward   at    the   LiDeral  Su^^mer   be  ho  oi   of    iJo'^.  '.'vc.   would 

urge   that   tins   Oom:is^ion   ^^ive   special   attention   to   ail   of   theSe 
i*ustralia    has   sho'wn   tho    beneficial   eff.,eis    of    a   g«^neral   deot 
reduction  on  the   operation   of    the   econo-^.y.      I    special   levy   i-"- 
posed    oy  Dominion   _overn^:ent    on  accumulated   wraith  ov^r    ^<^^,00C, 
for    exam.ple,    graduated   in  proiDortion  t:o   the   size   of   priv,ate    for- 
tunes,   and   CD^iicd   e..clusiveiv   to   the   rediiction  of   the  national 
debt,    would   be   e.   notable    contrioution  by  thit>    ^enerstion  of 
Canadians    to   the    freedom   rnd   hc^piness    of    the   next. 

(1)    pec   The  Liver^l  ~.^ayr  p.4^  r  Ihe    fi.mre    j2,00b  ,000''"s  ii  o  u  Id   read 
,^, 000,000,000.    See    for    further    dettiis,    oocial   Plennin_    for 
CanedSo    pp.    ^^2.-L. 
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Provinci- 1  rUrJ:ts  T^ko    I'Jicir   Proper   PI-l^Cu 
IX.  '-iiiio   wu   hc'Vo   urgod   t.ic   xioCLSbity   for   increased   Do-"'.inion 

pov^/ors   to   restore      th^    originc.i    ocjuiiibriun^.  of   tiio   constit^ition 

e.nd   to   c-n.  biu   prosunt    nation-:.!   nc.ods   to   b<.   of  f  iciontiy  ^.ot ,    v/c    oy 

no  nco.ns    ^nvisc^c.   tii*^   reduction  of  tiii^   provinces   to   c  T^.uniciprii 

stf.tus  .      flu.ir    o:.clusivo   po^.-vors   ov^^r    ioc-.l  r:c.ttors   v/iii  rumcin; 

it   villi  only  bo   tli^ir  present   pov/^r   to  dv.?,  1  v;ith  mctters   of   ne.- 

tion.  1    concern  v^/liicii  '';ill    ot.    t-.J:cn   from  th^m.      It    is    liv..^iy   tlict 

cvcii  this   Tocsontoiu  propos-.i  Vviil   o^    oo^iuct^^d    to    u'  sono   Ir.st- 

ditch  d'^fL^ndurs   of   provinciri   rij^iitSo      f.iuSo   i/oii-mucnin^  persons 

must   not    be   .... ilov/t.d   to   confviso    tliu   iSbUc  o      Dominion  and  provinces 

ere   only   t^/.o   Yv'cys    of   r.rrr.n._inj^-   olov^n  -^.iilion  people    for   purrioscS 

of   ^ov^rnmL-nt,      Thorc    is   nothing,  £:-crosr;.nct   cbout    oither.      Groi:.ps 

of   officiris    in  provinces   ii....ve   r    tendency  to    r.ggrrndize   tli*.ir   own 

po'-'ers   r.nd    iurisdictions,    ?  nd   it    is   •nerhi-.ps   r.   pity  thct    tii^re    ccn 

bu   nin^   officii   propon'^nts   of   provii-CiG.i  ri,_-ats    in  G   nr::d'~    but 

never   more    thr.n   one    of   Do'-'^inion  rights.      It    is    not   srfe   to   p.ssumo, 

either   thr.t    ''t^.ie   province''  m.e;:.nc    t-he    govei^nment    in  power    r.t    r    given 

moment   in  thrt   province,    or    th- t    ''the   province''    is    n-^t    just   rs 

truly  spoken  for    oy   its   r epresent_-tives   r..t    Ottewr    cs   b  '  those    in 

the    provinciri   c:pitrl.      fiiis   Commission,    V'e    feel    sure,    will    Je 

more    concerned   wit.h  mi^etin,_    the  b^'.sic   n^^cds   of    the   m.c.sses   of   the 

people   in   the   proviiices,    ril   of   yhom   ere    e-.xi."  di^.no    first,    then 

\^ith   fi.,-tteTing   the   Sell-import,  nce   of   loc-  1  politicians. 

One   of   the   ^  ssu^^ptiono    Oehij.id   the  provinciri   rights   cry 

is    the  t    in  somic  mysteriouo   vvr.'r   it    is  more    dem-ocretic  *to   ^,iv^ 

pov;er   to   provincial    governm_ents'i  t.h;.n  to   the   Central   government. 
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This  m- y   h-  v^   boon    truo    in  tin.    bcriy  d...  ys   when   loci.l    com"'uni- 
ti^s   vjcrc    co^.p' .r:,tiv^iy   isoi  .tt.d  rnd  b^-foro  thu   whole    country 
hr.d  bct.n   uconoT^aic::  ily   bound   togcthv^r.      Todry  when  the    t^conoTnie 
probloms    cTi,   nrtion-wido    in   scope,    -^nythin-    ''■hich   deprives   the 
nrtionc.  i  government   of   effective   pov^  er    to   db'i  with  then   is 
ru:-lly  undemocrr, tic.      The   identifier. tion   between   locr.i   rutonomy 
and   democrc.c^'"   is    i.rgeiy   out    of   drte. 

i^nother   common  frlircy  is   the    identifier, tion  of  pro- 
vinci: 1  rights   end  minority  rights.      These   two   kinds    of  rights 
are    (;uite  distinct    todry,    thou^^h  wuen  prc.ctic-^  liy  c.  li  Trench 
Onrdirns   were    in   the   Province   of    c^ueOec   the^^  were  mor^   cioseiy 
cssimii:.  ted   in   f.ct.      ^.   provinciri  ri^ht    is   r.    ri>_-ht   or   pover 
belon^^dng   to    c\  province,    irrespective   of    its   predominrnt   r:.ce   or 
creed,      i^  minority   ri^ht   is    the   ri^,ht   of   some  m.inorities    in 
C^  nrd:    to    cert   in   educr.tion£.i  rnd    linguistic   gU-r:.ntoeS   written 
into   the  15.   N.   A.   Ictc      x  ..j-Ting   i-wry   lorovincirl  rights   does   not 
necessrrity   end.uiger  mmoritv   rij^hts;    indeed,    novv   th  t    the 
French  C:.n''dio.n   popul::.tion   is  m.ore   widely   spread   in  Gm- dc.   it 
m'".y   Weil  be   contended   thrt    their  munority  rights   will   be    better 

'  (1) 

protected  if  provinci  1  powers  ere  curt-.iledo  Historically 
it  hrs  been  true  in  Ornr.dr.  the  t  Trmority  rights  nrve  been  more 
endangered  by  provinci:  1  action  than  by  Domxinion  rction. 

'/Ve  would  fu^'thermore  point  out  th  t  provincial  rights  by 
no  m.eans  disrppear   heuever  thv.  Dominion  assu'^es  a  function  for- 
m_erly  provinoial.   The  adm.inistration  of  a  function  c-:.n  be 

( i)  The  AbDe  Uroulx  once  pointed  this  out :  see  La  Gonf eder' tion 

Oanr.dienne .  p.  Ibo. 
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doCuiitrr.iiZ^d    oVv.n  wii^rc    tlio   uiti"^-  t^.    control   of   policy   is 
Contr.-lizcd.      it    i^    further   possioi^,    ...nd   wo  would  ur6^   th't 
tins    bo    ^ivcn  most   serious    considor   tion,    to  nr  .ko   somo   of  tho 
nuw  Dominion  povv^rs    concurrent  r.  th^r    tii' n  o^.clusivo,    so   tii- t 
provinci   1    1 :  vi/s    v\/ould   be   V'-.lid   until   th^y   conflicted  with  r. 
Dominion   Ir  w  on   the   scmu   point.      Lr.ivs   rol-.tin^    to  hours,    wr.^us, 
pensions    -^  nd   he:.lth  mi^jht   wcll    b^    o  ^sed   on   *"    concurrent   povy^r : 
tho   Dominion  would   est'^olish   :,    ursic  minimum,    but    the   provinces 
could   revise    it   upwrrds,    or    experiment    in   new   fields,    as  m.uch 
rs   they  wishedo 

Conclusion   and  Recommendations 
11.  In  conclusion,    we  v\/ould  summr-rise   our   findings    and 

recommendations    in  brief    form.,    adding    some    further   points   not 
specifically  dealt   with   in   this  memorandum  but   following   logically 
from   the   approach  which  hrs   been  adopted. 

The  main  purposes   of  Confederation   in   1867   were   1)    The 
creation  of   a   single  Federal  State;    2)    The   preservation  of 
democracy;    3)    The   protection   of  minorities;    4)    The   building   of 
a   strong  central   government;    5)    The   unification   of    law   in  the 
common- law  provinces ,      Two  other   purposes   now  demand  more 
definite    constitutional  recognition,    namely  6)    the   provision 
of    social   Services   and   a   basic   mxinimum   standard   of   living^t) 
the   control   and  direction  of   the    economy   through    long-range 
economic   planning »      To  m_aintain   and   carry  out   these  purposes, 
the  Dominion  Parliament   must    be  restored   to   its    former   position 
of   authority  over   all  mr.tters    of   national    importance   affecting 
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tho  wulf^.ro   of   Cvnr.di-^.ns    in  rll   the   provincos.      In  r.ddition, 
steps  must  be   t^'^.kun  to  overcome    thu  pr^sunt  m-^ldistribution  of 
wur.lth  r-nd  to   chuck   tho   grov;ing   evils   of  monopoly.      Thoreforo 
Y(/c  r-o commend   th??.t    :  / 

1.  The   trer.ty  mr.king  and  enforcing  pow^r    should  be 

plr.ced   exclusively  in  Dominion  hr.nds,    including  the 
powcr  to   enforce   r.ll   kinds   of    internctionr.l   conven- 
tions.     C^n^-.dr.    should  be    a  single   nr.tion   in  interne- 
tion'  i  rf  fr.irs  , 

2.  A  Nr.tionr.l  Vvulf'.  ro   Code    should  b^^   r.doptud  by  the 
Dominion,    -".ftur    tho    necessary  r:.mendmunts    to   thu 
B.N. A.   Act,    but    lu^ving    thu   provinces   concurrent 
powurs    in  powers    in   appropri-'.tu   cr.SuSo      This    should 
cover    r.ll   the  m.ost   import'^.nt    subjects    of   socir.l 
legisl   tion.      The  most  pressing   rru  unemployment 
relief,    employment    exchanges,    unemployment    insur^'.nce, 
crop   insur.^nce,    hu--.lth  insurrnce,    old   rge   r.nd   other 
pensions,    minimum  w^.gus  end  m-^^.ximum  hours,    weekly 
dey   of  rest,    child    labour,    holidays    with  p^.y,    in- 
dustri-^.l   disputes,    end   the   right    of   essoci-^.tion. 

3.  The  Dominion  power   to  regul""  te   trade   and   commerce 

should  be    enl-^rged   again   to   include   a  power   to 
make   general  regulations   for   the   whole    of   Canada, 
including    control   of   agriculturrl  marketing. 

4.  Taxation  should  be   used   .as    rn   instrument    of    economic 
and  social   policy.      Its    distribution   is    f-.r   more 
important   th".n   its   aggregr. te   amount.      It   should  foim 
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to  rudistriioutQ  wor.ltli  -Mid   to   shc.rc  n-^.tionr.l  burdens 
r.nd   benefits    f^-.irly.      It   should  bo   plr.cod  f-v  tnoru 
hor.viiy  on  ^.cc-amuic-t^.d  Wur.ith  ^nd   fr^r    luss   on  7;-?.gu 
o^;rnors   -.nd  f  rrmurs .      To    suppiumont    government   rov^nuos, 
rddition-^l  profit^.blu   forms   of   i^conomic  rctivity  should 
bo   socir.lizud.      Tho  Dominion  should  .collect   rll  incom.o 
-nd  inherit -.nc^.   t'^.xes   r.nd   distribute   r  portion  to   the 
provinces   on  r    br.sis    of    uGu-^.lity.      On  no   --.c count   should 
taxr.tion  be  reduced   through  the   curtr.ilment   of   soci-^.l 
Services . 

5.  The   n-'-.tionr.l   debt   should  be   progrussively  reduced,    by 
methods   such   ^.s    r.n    v^xcess   profits    t   x   duvoted   to    this 
purpose,    -.   direct   g^nc.r:~l  reduction   -^ft^r   the  Austr-.licn 
modol,    or    the    imposing   of    ^.  Dubt  Redemption  L^vy. 

6.  To    cl^rr    up   ^\   doubtful  point    of   const itutionr.l   l^w,    the 
B.N. A.   Act   should  bo   ^.m^ndod  so  rs   to   nr  ku    it    cle-^r   th-t 
v;h^n   thi.   Dominion   "  nd   ^ll   thu    provinces   h-'.ve   co-opor^ted 
to    en-.ct   r.   pr.rticul^.r    legisl'-tive   scheme,    thr.t    legislation 
shrll   bo   v  lid. 

Sinrlly,    we   would   like    to   r'^po"t    r.  rv^m'-^rk   of   the  Hon.    T. 

D'Arcy  Mcijeo,    mr.du   during  thu   Debr.toS    on  Conf  oder  "  tion, 

vghich  we   believe    is   true   of   G'nr.dr.   todry    :   Ee   s.'^.id    : 

"The  principle    (of   f  edor-'~  lism)    itself   seem.s 
to  m.e    to    be   c-"P".ble   of   being  so   ■-.d-.ptod   :^,s   to 
promote   internal  pe' ce   r.nd    external   security, 
-'-.nd  to   c-'ll   into   -'^ction  r   genuine,    enduring   -^.nd 
heroic  D^triotism. 


-^Debr.teS   on  Gonf  eder^.tion,  ~i).    144. 
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